
AUS1IIN HOLDINGS-VA, L.L.C

CHEryt-SOLV, INC, formerly trading as
Chemicals and Solvents, Inc.
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Respondents.

BEFORE THE UNITED STATES
ENVIRONMENTAL PROTECTION AGEN1CY

REGION III

I

and

I
ChemtSolv, Inc.
II I I I'ndustry Avenue, S.E.
1140 I~ndustry Avenue, S.E.

I

Roanoke, VA 24013,

In the Matter of:

I

I RESPONDENTS' RESPONSE TO COMPLAINANT'S t\i0TION TO
COMPEL OR IN THE ALTERNATIVE, MOTION IN LIMINE

I COME NOW Respondents, Chem-Solv, Inc. CChem-Solv") lnd Austin Holdings-VA,
I I

L.L.CI ("Austin Holdings") (collectively, the "Respondents"). by coJnsel, pursuant to Section

22.16(b) of the Consolidated Rules of Practice (40 CF.R. § 22.16(b)), lnd file their Response to

the coLplainant'S Motion to Compel or in the Alternative, Motion in ~imine in the above-styled

matter.'1 II

I I. STATEMENT OF THE CASE

ITh' P"h~"og O,dcr '0"'" io 'hi, p,="io, by <h, HO""~bk R~b"" A. Gmming,

on May 31,2011, provides in pertinent part:

I
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If either Respondent intends to take the position that he is unable to pay
the proposed penalty or that payment will have an ad~erse effect on his
ability to continue to do business, that Respondent shall furnish supporting
documentation such as certified copies of financial ~tatements or tax
returns.

(Prehearing Order, May 31, 201 I.)

On January 26, 2012, the Complainant moved this Court to enter an Order compelling the

• I

Respondents to provide written notice concerning whether they intend to take the position that

they ale unable to pay the civil penalty proposed by the Complainant in this proceeding or that

paymJot of the proposed penalty will have an adverse impact on their ability to continue to do

b"i',f,. If<h, R"po.'om, i'''''' " nti~ <h' i,," .fiMbili", " p+ <h, Compl'iMm f,rth"

moved the Court to enter and Order compelling the Respondents tl produce all evidence in

suppoi of their inability to pay defense, including all supporting ilocumentation, names of

PropoLd witnesses and witness testimony summaries, to the Complainant in advance of the

sChedLed March 20, 20 I2 hearing.

In the alternative, the Complainant moved this Court to enten an Order precluding the

Respondents from introducing any evidence at the hearing in this proceeding pertaining to

I
financial inability to pay the proposed penalty.

II. DISCUSSION

A. The Court Should Deny the Complainant's Motion 0 Compel Because the
Respondents Have Not Raised an Inability to Pay DefenJe.

I. i" M,mo",',m .f I.'w i, S,p",rt of Compl"=f, Ml';" '" Compd m i, <b,

Alteriative, Motion in Limine, the Complainant implicitly alleges tha~lthe Respondents have not

complied fully with this Court's May 31,201 I Prehearing Order. The Respondents respectfully

di~+. T."" co,"""", <ho Ro,p..',m, "'" compli,d f,lIy widi <h, M,y 31, 2011

Prehearing Order, which does not require the Respondents to provide the Complainant written
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notice on the record. as to whether they intend to raise an inability to pay defense. As set forth

above, the May 31, 20 II Prehearing Order only requires the Respondelts to produce supporting

docum1entation such as certified copies of financial statements Jtax returns, "if either

Respohdent intends to take the position that it is unable to pay the Iproposed penalty or that

I '11 h d' . b'l' . d l b' "(P h .payment WI ave an a verse Impact on Its a I lty to contmue to 0 usmess. re eanng

order,IMay 31,20 II.) I

I

At present, neither of the Respondents intend to raise an inability to pay defense at the

hearing in this matter. Accordingly, this Court's May 31, 2011 prlhearing Order does not

reqUiJ the Respondents to produce supporting documentation sJh as certified financial

statemLts or tax returns. For these reasons, this Court should deny thelcomPlainant's Motion to

compil.

B. The Court Should Deny the Complainant's Motion in Limine Because it Is
Superfluous.

Because the Respondents have not raised - and presently do not intend to raise - the issue

of ability to pay, the Complainant's Motion in Limine is superfluous and unnecessary. In the

matter 1(. In re: Blackinton Common. LLC and CG2,1nc., Docket Nio. RCRA-01-2007-0164.

2008 EPA AU LEXIS 43 at +8 (November 13, 2008), this Court addtessed a motion in limine

similarl to the Motion filed by the Complainant in the case at bar. In tlat case, the complainant
I,

filed a motion in limine requesting that the respondents be precluded from presenting any

evidence pertaining to financial inability to pay the proposed penalty. Ih. at +8. As in this case,

the resbondents in the Blackinton Common matter did not raise the islue of inability to pay in

their Jswer or their prehearing exchange. Id.

The respondents in B1ackinton Common opposed the complain)mt's motion in limine as

superfluous, because they had not raised an inability to pay defense anh the Consolidated Rules

II
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of Practice contemplate that, upon showing "good cause for failing to exchange the required

infoJation and providing the required information to all parties as soon as it had control of the

infoJation, or had good cause for not doing so," the Court may conJder admitting documents,

exhibJs or testimony into evidence under Section 22.22(a)(l) of tJe Consolidated Rules of

practite, 40 C.F.R. § 22.22(a)(l). Id, at *8-9. Although the Court kranted the complainant's

, I I 'fy' I" h 'd 'h hid' . h hmotIOn as a c an mg ru mg m t at matter, It agree WIt t e respon ents assertIon t at t e

motiol in limine was superfluous and held that the respondents tere not precluded from

ftJ 'd . b'l' 'I' h hi. t'S'pro enng eVI ence concermng a I Ity to pay, 1 t ey were to meet t e reqUIrements 0 ectlOn

22.22(l)(l) of the Consolidated Rules of Practice (40 C.F,R, § 22.22(a)L», Id, at *9,

A' P''',o', <I" R"po,d,o'" i, <hi" m'"'' ";mil~jy do oP< i"'1'" '" ,.~ m ;"biIi~ "

pay defense. However, the Respondents reserve the right to proffer eydence concerning ability

to pay in accordance with Section 22,22(a)(l) of the Consolidated Rules of Practice (40 C.F,R, §

22.22(r)(l), io 'Ii, mm 'liM <h, R"pood",,"' liom,i,j dre="m1 ,1i"ld dmog, moo <h,

date ot this Response, Therefore, like the motion in limine filed by the Complainant in the

Blacklton Common matter, the Complainant's Motion in Limine is superfluous, unnecessary

and c1ntrary to the provisions of the Consolidated Rules of Practic~. For these reasons, the

Complainant's Motion in Limine also should be denied,

III. CONCLUSION

WHEREFORE, for the foregoing reasons, Respondents Cher-solv, Inc. and Austin

Holdings-VA, Inc. respectfully request that this Court deny the iomPlainant's Motion to

compil, deny the Complainant's Motion in Limine, and grant the Re~pondents' such other and

furthJ relief as this Court deems just and proper.

6392/12/5770367v I



Dated: _-----'Z=------'--,_---','--2. _ Chemsolv, Inc. and Austin

l

Holdings-VA, L.L.c.

BY~~
Charles L. Williams (VSB No. 1145)
Maxw~1l H. Wiegard (VSB No. 68787)
GENTRY LOCKE RAKES & MOORE
10 Frahklin Road, SE, Suite 800, Roanoke, VA 24011

I

P. O. Box 40013, Roanoke, VA 24022-0013
TelepHone: 540-983-9300
Facsirrlile: 540-983-9400
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BEFORE THE UNITED ST ATES I

ENVIRONMENTAL PROTECTION AGENfY
REGION III I

I

In the Matter of:

CHEMSOLV, INC., formerly trading as
Chemibals and Solvents, Inc.

and

I

AUSTIN HOLDINGS-VA, L.L.c.

Respondents.

iChems,o]v. Inc.
1111 Industrial Avenue, S.E.,

I 140 Industrial Avenue, S.E.
,

Roanoke, VA 24013,

Facility.
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U.S. EPA qocket Number
RCRA-03-20II-0068

Pro,=!'0g ~Jod" S""'" 300S(") 01
the Resourc,e Conservation and
Recovery Aicl. as amended 42 U.S.C.

I •

Section 692'8(a)

CERTIFICATE OF SERVICE

I certify that, on February 9, 2012, I sent by Federal Express, nei't day delivery, a copy of
the Respondents' Response To Complainant's Motion To Compel or in the Alternative, Motion
in Limine to the addressees listed below.

The HJnorable Barbara A. Gunning
EPA Office of Administrative Law Judges
1099 I fth Street, NW
Suite 350 Franklin Court
WashiJgton, DC 20005

II

AJ. D'IAngelo
Senior ,Assistant Regional Counsel
U.S. EPA - Region III

I
1650 Arch Streetphil'dr"" PA 19103-2029
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